INTRODUCTION
We continue to pay a heavy price for our history in slavery. 2 It is no exaggeration to say that the legacies of slavery determined the outcome of the most recent presidential election. Donald Trump lost the popular vote by 2.8 million votes. 3 As a matter of democracy, and according to the will of the voters, he lost the election. Yet as a matter of constitutional law and state electoral-vote allocations, Trump received a substantial majority of the votes in the electoral college and won the presidency. In addition, millions of otherwise eligible voters were denied the right to vote through calculated voter suppression efforts and felon disenfranchisement. 4 For a few days after the election, there was a brief flicker of interest in the electoral college and its origins in slavery. Now, several months since the election, this interest has waned and there is little reckoning with the reason why we have such undemocratic elections.
Donald Trump won the presidency because of two artifacts of slavery: the electoral college and our post-Reconstruction legacy of state voter suppression and disenfranchisement efforts. The electoral college was created in the Constitution to protect the interests of slave owners. 5 And current voter suppression efforts are a direct legacy of white efforts to prevent blacks from voting after the Fifteenth Amendment prohibited race discrimination in voting. 6 Our failure to know and appreciate the depth of the legacies of slavery leaves us entirely unprepared to understand why presidential elections come out the way they do. In addition, the lack of historical perspective leads us to accept that certain aspects of elections, like state control over voting qualifications and felon disenfranchisement, are somehow neutral and benign doctrines. State voter-suppression efforts enjoy a surface plausibility they do not deserve.
This Essay describes some of the principal legacies of slavery in our electoral law and their major effects on the most recent presidential election. First, I discuss why the Constitution itself is properly considered a proslavery document. One of the proslavery features of the Constitution is the electoral college, enacted as a way to protect the interests of slave owners. Next, I discuss two aspects of state control over voter qualifications that had a major restrictive impact on the electorate: ostensibly neutral efforts like voter ID laws and felon disenfranchisement laws.
I.

THE PROSLAVERY CONSTITUTION AND ELECTORAL POLITICS
The United States Constitution was a proslavery document. When I write proslavery, I mean that the Constitution both protected slavery and provided incentives to increase slavery. The proof of its proslavery essence is straightforward. The apportionment clause provides that each state shall have representatives in the House according to the number of free persons and "three fifths of all other persons" that inhabit the state. 7 "Three fifths of all other persons" is a euphemism for slaves. Under this provision, the number of congressional representatives from slave states was increased by the number of persons enslaved. This constitutional arrangement provided extra political representation to protect slavery in the slave states. In addition, the slave import limitation of Article I, Section 9, prohibited Congress from regulating the slave trade until 1808, a twenty-one-year window for additional slave importation. 8 Under these two provisions, slave owners and their elected representatives had a political incentive to increase their number of slaves: more representation in Congress corresponding to more slaves. And the slave import limitation guaranteed their ability to import more slaves for twenty-one years. Therefore, the original, proslavery Constitution provided incentives to own more slaves and protection for the ability to import more slaves.
The Constitution provided additional protections for slave owners. The Fugitive Slave Clause guaranteed the right of slave owners to 7 U.S. CONST. art. 1, § 2, cl. 3 ("Representatives and direct Taxes shall be apportioned among the several States ... according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.").
8 Id. art. I, § 9, cl. 1 ("The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight .... ).
recapture their escaped slaves anywhere in the United States. 9 Article V of the Constitution forbade amending the Constitution to allow Congress to inhibit the slave trade before 1808,10 one of only three subjects protected from the amendment process in the whole document. 11 Article IV also guarantees federal protection for states against "domestic violence," a phrase understood at the time to mean slave rebellions.
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In addition to the Constitution's text, we have the words of the Framers themselves. During the constitutional convention, Madison recognized that slavery was the major political fault line between the states:
But [Madison] contended that the States were divided into different interests not by their difference of size, but by other circumstances; the most material of which resulted partly from climate, but principally from (the effects of) their having or not having slaves. These two causes concurred in forming the great division of interests in the U. States. It did not lie between the large & small States: it lay between the Northern & Southern, and if any defensive power were necessary, it ought to be mutually given to these two interests. He was so strongly impressed with this important truth that he had been casting about in his mind for some expedient that would answer the purpose.13
Madison also defended the proslavery provisions of the Constitution in the Federalist Papers. In Federalist No. 54, regarding the apportionment clause, Madison wrote: (James Madison) ("I take no notice of an unhappy species of population abounding in some of the States, who, during the calm of regular government, are sunk below the level of men; but who, in the tempestuous scenes of civil violence, may emerge into the human character, and give a superiority of strength to any party with which they may associate themselves."). By this settlement we have secured an unlimited importation of negroes for twenty years. Nor is it declared that the importation shall be then stopped; it may be continued. We have a security that the general government can never emancipate them, for no such authority is granted; and it is admitted, on all hands, that the general government has no powers but what are expressly granted by the Constitution, and that all rights not expressed were reserved by the several states. We have obtained a right to recover our slaves in whatever part of America they may take refuge, which is a right we had not before. In short, considering all circumstances, we have made the best terms for the security of this species of property it was in our power to make. We would have made better if we could; but, on the whole, I do not think them bad.16
Pinckney's comments are important because he was one of the most ardent defenders of slavery at the convention. Had the Constitution not protected slavery, the greatest form of wealth in the south, he would never have defended its propriety for South Carolina and other slave states. While this exposition is necessarily brief, the evidence demonstrates that the Constitution was a proslavery document. In addition, the majority position among modern historians is that the Constitution was proslavery. 
A. Slavery Protection and the Electoral College
By now everyone knows the paradoxical, undemocratic result of the 2016 election for president. Despite winning the popular vote by 2.8 million votes, Hillary Clinton lost the election to Donald Trump. Trump won a substantial victory in the electoral college, which was dispositive. 2 0 In the wake of Clinton's electoral college defeat, many wondered why we have an electoral college at all. Why does the world's leading democracy rely on an electoral institution that overrides the results of democracy?
The answer to this question can be found in the proslavery provisions of the Constitution. As described earlier, the "three-fifths of all other persons" phrase in the apportionment clause was intended to give additional representation in Congress to the slave states. The electoral college also was created to protect the political interests of slave owners in presidential elections. 20 While many Clinton supporters hoped for "rogue electors" who would reject their assigned votes for Trump, this very slim possibility never materialized.
The problem the Framers tried to solve with the electoral college was this: the Northern states had many more qualified, free white male voters than the slave South, since slaves could not vote. 21 This meant that the antislavery North would outvote the South consistently in elections for Congress and the President. The North's greater political power under representative democracy posed an unacceptable threat to slavery. In order to solve this problem, the Framers adopted the "three-fifths" compromise, which increased the number of representatives from the slave states by a number corresponding to three-fifths the number of slaves held. This compromise equalized roughly, at the time of the convention, the political power of the North and South.
In order to solve this problem in presidential elections, the delegates to the constitutional convention created the electoral college. The need to protect the interests of slave owners was a primary objection to having presidential elections directly by the people. On July 19, 1787, James Madison described both the intuitive appeal of direct democracy and the superseding need for slavery protection through an electoral college:
The people at large was in his opinion the fittest in itself. It would be as likely as any that could be devised to produce an Executive Magistrate of distinguished Character . . . . There was one difficulty however of a serious nature attending an immediate choice by the people. The right of suffrage was much more diffusive in the Northern than the Southern states; and the latter could have no influence in the election on the score of the Negroes. The substitution of electors obviated this difficulty and seemed on the whole liable to the fewest objections.
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As Madison describes, the problem with direct democracy was that the free voting population in the North was much larger than that of the South, since slaves could not vote. The southern slave states would never agree to a system in which they could be consistently outvoted by northerners, many of whom opposed slavery. The solution was to bolster southern representation in the electoral college as in legislative apportionment. 21 See Finkelman, supra note 5, at 1155. 22 Votes in the electoral college were allocated to states using the same formula as legislative apportionment. 23 Each state's electoral votes incorporated representation based on three-fifths of the number of slaves, therefore boosting the electoral representation of slave states. 24 The only reason we have an electoral college rather than a more direct popular election was the need of slave owners to have additional representation based on their slave ownership. Without this "slave bonus," Southern slave states, with fewer free white voters, would have been outvoted every time, as Madison recognized.
2 5 Unlike any other democracy in the world, the United States has presidential elections distorted in the bizarre manner of the electoral college. 26 The magnitude of the distortion of democracy becomes apparent when we consider the consequences of the electoral college. In two out of the last five elections, in 2000 and 2016, the winner of the popular vote lost the election in the electoral college. 27 The electoral college thus repudiated the results of democracy fully forty percent of the time over the last five elections. Other than a military coup, there is no greater distortion possible than reliance on a system that repudiates the results of democracy.
The electoral college system only makes sense when one considers its original purpose in protecting the interests of slave owners. If the electoral college had any rationality beyond the protection of slave owners' property interests, then it would have been reproduced as a reasonable manner of election somewhere. This is particularly true since the United States has long been considered a leading democracy in the world, modelling democracy for other countries.
Yet there is not a single instance of any other democratic government choosing to reproduce the electoral college. Every other form of election in this democracy, for governors, congressmen, 23 U.S. CONST. art. I, § 2; id. art. II, § 1, cl. 2. 24 See id. (stating that the number of electors is "equal to the whole number of Senators and Representatives to which the State may be entitled in the Congress" thereby incorporating by reference the "three-fifths" clause, used to calculate the number of representatives of a state in Congress). 26 Finkelman, supra note 5, at 1146 ("The system seems to be unique in the United States -applying only to the presidential election -and unique to the United States. I know of no western or industrialized democracy that uses such a system."). senators, state representatives, mayors, and other local elections, relies on a democratic process, not the electoral college.
28 If the electoral college was a reasonable manner of election, or even a rational manner of election, then it would be imitated somewhere. The fact that the electoral college does not exist or function anywhere besides presidential elections in the United States is powerful evidence of just how bizarre it is in a nation now free of slavery.
The electoral college results in myriad other distortions of democracy. Because every state is guaranteed at least three electoral votes regardless of size, small states have disproportionally more representation, and therefore more electoral power, then the larger states. 29 For example, sparsely populated Wyoming has the minimum of three electoral votes, each electoral vote corresponding to 177,556 Wyoming citizens. 30 Densely populated California, in contrast, has fifty-five electoral votes, each corresponding to 668,303 California citizens. 31 Wyoming electoral votes have 3.18 times more than the electoral power of the national average, while California electoral votes have only eighty-five percent of the power of the national average. 32 In the last election this meant that voters in populous California had less electoral clout than voters in sparsely populated Wyoming, a nonsensical result. In addition, most states allocate their electoral votes by winner-take-all, rather than by a proportional process, making many votes appear meaningless. 33 Because of our electoral system, candidates concentrate their attention only on a few swing states and essentially ignore the rest of the country.
We live with a bizarre, undemocratic electoral system because we fail to recognize the proslavery origins of the electoral college and we have not amended the Constitution to provide a more rational alternative. Yet there is little or no chance of achieving sufficient consensus to abolish the electoral college, since the party winning the presidency always benefits from the operation of the college.
28 Finkelman, supra note 5, at 1146; see, e.g., Amar, supra note 5 (explaining that no governorship is decided using an electoral college method).
29 Finkelman, supra note 5, at 1145. Instead of struggling in vain for an amendment, the best option for reform today is the National Popular Vote Interstate Compact. 3 4 States who join the Compact commit to award their electoral votes to the winner of the popular vote. 35 When the total number of electoral votes committed by states joining the Compact reaches 270 or more, the winning total is awarded to the candidate who wins the popular vote. 36 The
B. State-Centered Voter Qualification Standards and Voter Suppression
One of the important aspects of federalism today is our statecentered system of voter qualifications in national elections. Prior to the adoption of the Constitution, each colony was able to set its own voter qualifications. 38 In general, suffrage was limited to propertyowning white males. 39 The original Constitution was silent on the right to vote, except to specify that state legislatures would determine the "manner" of selection of electors for the presidency. 4 
553 U.S. 181 (2008).
49 Indiana's law required all voters casting a ballot in person to present valid, government-issued photo identification. The state justified the measure as a way to prevent voter fraud. The Court found insufficient evidence of the exact number of voters potentially disenfranchised by the photo ID requirement. According to the lead opinion, on the basis of the record that had been made in this litigation, the Court could not "conclude that the statute imposes excessively burdensome requirements on any class of voters." Id. at 202.
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Republicans. 50 Ironically, Judge Richard Posner, who authored the appeals court decision upheld in Crawford, later admitted that he had made a mistake and acknowledged that voter ID laws are "a type of law now widely regarded as a means of voter suppression rather than of fraud prevention."
'
In Shelby County v. Holder, the Court invalidated the preclearance provisions of the Voting Rights Act ("VRA") because, according to the Court, the VRA violated the equal dignity of states. 52 Under the VRA prior to Shelby, covered jurisdictions, mostly in the Deep South, had to seek preclearance from the Justice Department before executing laws that adversely affected voter participation. 53 Newly freed from the preclearance requirement, several states promptly enacted new, restrictive voting requirements. 54 The same day as the Court's ruling, Texas officials vowed to enforce a strict photo ID requirement.
5 5 Alabama and Mississippi followed suit. 56 North
Carolina enacted one of the nation's most restrictive laws, reducing the availability of voter registration and early voting. According to a recent report, the decision in Shelby County has had three major effects: Section 5 no longer blocks or deters discriminatory voting changes, as it did for decades and right up until the Court's decision; challenging discriminatory laws and practices is now more difficult, expensive, and time-consuming; and the public now lacks critical information about new voting laws that Section 5 once mandated be disclosed prior to implementation. TOMAS LOPEZ According to one writer, North Carolina was "the epicenter of voter suppression efforts during the 2016 campaign." 67 Prior to the Shelby County decision, North Carolina was a covered jurisdiction under the VRA, required to submit legislation affecting voting rights to the Justice Department for preclearance. 68 Days after Shelby County eliminated the preclearance requirement, the Republican-controlled legislature considered new, extensive voting restrictions.69 The legislators requested information on voter behavior by race, and decided to restrict practices that were used most frequently by black voters. 70 Hoping to reduce black voter participation, which had reached historic highs, the legislature voted to require specific voter IDs known to be less available to African Americans, and to reduce early voting, same-day registration, out-of-precinct voting, and preregistration.71 In July 2016, these extensive voting restrictions were declared unconstitutional because they targeted black voters. 72 Because black voters were targeted "with almost surgical precision," 73 the court concluded that "because of race, the legislature enacted one of the largest restrictions of the franchise in modern North Carolina history." 74 Contrary to the appellate court's negative appraisal, North Carolina Republicans boasted about the effectiveness of their voter restrictions in suppressing the black vote. According to a Republican press release, "fewer black voters cast early ballots this year than they did in 2012. 'African American Early Voting is down 8.5 percent from this time in Wisconsin and North Carolina are just two of the states that sought to curb voting by African Americans and other likely Democratic voters. Taking the history of attempts to eliminate black voting into account, we can understand that even ostensibly neutral laws like voter ID requirements are merely present-day attempts to suppress black voters and democrats. The Supreme Court's decisions finding such requirements constitutional deny history and condone these attempts to curb black voting. If the Court took the history of racially discriminatory voter suppression seriously, it would be impossible to condone these restrictions by accepting pretextual state interests in eliminating non-existent fraud or bolstering the credibility of elections.
Felon Disenfranchisement
Alone among major world democracies, the United States allows millions of criminal convicts to be barred from voting.
77 Felon disenfranchisement played a large role in the 2016 presidential election. Over six million otherwise eligible voters were unable to vote because of felony convictions. 78 In Florida, for example, fully twentyone percent of the African American voting population was disenfranchised because of a felony conviction. 79 There is little doubt that Hillary Clinton would have won Florida outright if felons had not been disenfranchised. 8 0 The very close outcomes in important swing states also might have been different but for felon disenfranchisement: in Michigan, the number of disenfranchised felons, 44,221, far exceeded Trump's margin of victory, 10,704; in Wisconsin, the number of felons disenfranchised, 65,606, was much larger than Trump's margin of victory, 22,748; and in Pennsylvania, the number of disenfranchised felons, 52,974, was larger than Trump's margin of impose voting restrictions in the state. Emails obtained last week by Reuters showed that Republican officials pushed successfully to restrict early voting sites and cut down on early voting on Sundays, when many black churches hold 'Souls to the Polls' mass voting drives."). 82 Depending on turnout, felon disenfranchisement probably made a significant difference in the 2016 election.
As with other restrictions on voting, felon disenfranchisement came into wide use to suppress the votes of newly enfranchised African American voters after Reconstruction.
8 3 Even though the Thirteenth Amendment formally abolished slavery, the Amendment contains an exception allowing involuntary servitude "as a punishment for crime whereof the party shall have been duly convicted." 8 4 Recalcitrant Southern former slave owners were determined to re-establish white rule and to deny their recent ex-slaves the right to vote by all means necessary, including violence. allowed his animals to graze on common lands." 89 States also disenfranchised blacks who were jobless, who used "insulting gestures or language," or who "preach[ed] the Gospel without a license." 90 Second, white legislators reclassified former misdemeanors, such as petty theft and other minor offenses, as felonies, keeping former slaves imprisoned longer and simultaneously disenfranchising them. 9 1 One historian commented on the "region-wide pattern of expanded punishment for petty theft that was identified at the time as intended to disfranchise African Americans." 92 These techniques yielded double benefits to former slave owners, as they perceived it. First, their imprisoned former slaves could be leased out profitably to plantation owners, thus guaranteeing a captive work force to labor in the fields and toil in the mines. 93 Second, their former slaves would be disenfranchised as felons, practically guaranteeing that they could never have voting power again. 9 4 The evidence shows that the intention of these disenfranchisement laws was to eliminate black voting and bolster white supremacy. In 1896, the Mississippi Supreme Court approved of the state's felon disenfranchisement scheme, which punished nonviolent offenses committed by blacks, but preserved the voting rights of whites convicted of violent crimes like rape and murder:
The convention swept the circle of expedients to obstruct the exercise of the franchise by the negro race. By reason of its previous condition of servitude and dependence, this race had acquired or accentuated certain peculiarities of habit, of temperament and of character, which clearly distinguished it, as a race, from that of the whites -a patient docile people, but careless, landless, and migratory within narrow limits, without forethought, and its criminal members given rather to furtive offenses than to the robust crimes of the whites. Restrained by the federal constitution from discriminating against the negro race, the convention discriminated against its avoiding overt discussions of race while accomplishing exactly the same discriminatory result.99
While felon disenfranchisement may seem intuitively reasonable, it becomes much less so when one examines some of the actual felonies that result in disenfranchisement. Felonies include the serious crimes that immediately come to mind, like violent crimes. Violent crimes, however, constituted only nineteen percent of felony convictions in state courts in 2002.100 Drug trafficking and drug possession together constituted thirty-one percent of felony convictions. 0 1 In certain states, some remarkably minor crimes are classified as felonies, rather than misdemeanors, also leading to disenfranchisement. In Maryland, for example, "relatively innocuous [offenses] such as passing bad checks, using fake IDs, and possessing fireworks without a license" can result in disenfranchisement.102 In Alabama, a conviction for vagrancy will result in the loss of voting rights. 10 3
Felon disenfranchisement, which expanded after Reconstruction to eliminate black voting, today operates in much the same way. Six million otherwise eligible voters were denied the vote in the 2016 presidential election because they were deemed felons.104 Given the disparate enforcement of criminal law against communities of color and the expansion of crimes deemed felonies, it is no surprise that felon disenfranchisement has a disproportionate disqualifying effect on communities of color. The racially discriminatory character of felon disenfranchisement laws is also made evident by the examples of Vermont and Maine. Neither of these states disenfranchises felons.105 Indeed, felons in these states can even vote from their prison cells. 106 The population of both states is overwhelmingly white, over ninety percent white. 10 7 Felon disenfranchisement in those states would disqualify white people, which may explain why they eschew disenfranchisement altogether. In a democracy we should be highly suspicious of laws whose current functioning excludes people of color nearly as effectively as their more overtly racist forebears intended.
CONCLUSION: WHY THIS HISTORY MATTERS Now
Protections for slavery and for white supremacy determined the outcome of the most recent election. Hillary Clinton lost the election only because we cling to the bizarre electoral college, created simply to bolster the political power of slave owners. And the continued acceptance of state voter suppression laws, including felon disenfranchisement, artificially disqualified millions of otherwise eligible voters, and discouraged many thousands of others from any participation.
So why does it make a difference to know the proslavery and white supremacist origins of the electoral college and voter suppression efforts? First, we can understand that we have a bizarre electoral process because of the Framers' desire to protect slave owners in their slave ownership. These are the real, evidence-based origins of the electoral college. If the reason for the college was unclear before, now it makes sense. We can understand that the world we inhabit continues to be shaped in important ways by slavery and its aftermath. The continuing legacies of slavery need to be explored further to improve our understanding of our society. This clarity of understanding is important for its own sake.
But this is not just an idle venture into history -this history is dismayingly relevant, since the legacies of slavery continue to have grave consequences for our society. Few things are more important in a democracy than the election of a President and the consequences of that election, such as the appointments of Supreme Court justices and decisions to make or avoid war. We must recognize the proslavery origins of our electoral politics to understand why change is necessary. Once we understand this, then we can begin imagining different ways of doing things that get us beyond the legacies of slavery. Clarity of understanding leads to clarity of diagnosis. Clarity of diagnosis enables meaningful strategies for change. prohibits race discrimination in voting. 111 Recognizing the proslavery and racist origins of much state law defining voter qualifications, there is a strong basis for further regulation under the Fifteenth Amendment.
Lastly, there could be an important role for judicial review in dealing with these vestiges of slavery. Given the demonstrable history of racism with regard to state voter-qualifications law, the courts should be extremely skeptical of any voter qualifications that reduce access to voting. A democracy should protect, encourage, and facilitate voting, rather than facilitate the denial of access to voting. Unfortunately, recent Supreme Court decisions like Crawford and Shelby County offer little hope that the current Court has any interest in protecting minority voting rights.
So we come full circle. I began with the proposition that "we are never as steeped in history as when we pretend not to be." 112 We pretend that our Constitution is sound, and that the electoral college and mostly unregulated, state-created voter qualifications are natural features of our legal environment. But now we can know this is false: large electoral consequences result from our history of slavery. These vestiges of slavery cost us -black, white, Latino, other people of color, and people of good will -dearly.
III See Shelby County v. Holder, 133 S. Ct. 2612, 2631 (2013) ("Our decision in no way affects the permanent, nationwide ban on racial discrimination in voting found in § 2. We issue no holding on § 5 itself, only on the coverage formula."). 112 TROUILLOT, supra note 1, at xxiii.
